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( CONTI NUED)
COVPUTATI ON OF TAXABLE | NCOME- - Tabl e of Contents

Sec. 1.79-4T Questions and answers relating to the nondi scrim nation
requi renents for group-termlife insurance (tenporary).

Q 1: When does section 79, as anmended by the Tax Reform Act of 1984,
become effective?

A-1: (a) Cenerally, section 79, as amended, applies to taxable years
(of the enpl oyee receiving insurance coverage) beginning after Decenber
31, 1983. There are, however, several exceptions to this effective date
where there is coverage under a group-termlife insurance plan of the
enpl oyer that was in existence on January 1, 1984, or a conparable
successor to such a plan maintained by the enployer or a successor
enpl oyer.

(b) First, the new rules of section 79 (b) and (e), that require the
inclusion in incone of a retired enployee of anpunts attributable to the
cost of group-termlife insurance in excess of $50,000 and that include
former enployees within the definition of the term " enployee,'"' wll
not apply to any enpl oyee who retired from enpl oynent on or before
January 1, 1984.

(c) Second, in the case of an individual who retires after January
1, 1984, and before January 1, 1987, the new rules of section 79 (b) and
(e) do not apply if (1) the individual attained age 55 on or before
January 1, 1984, and (2) the plan was nmintained by the sane enpl oyer
who enpl oyed the individual during 1983, or by a successor enployer.

(d) Third, in the case of an individual who retires after Decenber
31, 1986, the new rules of section 79 (b) and (e) do not apply if (1)
the individual attained age 55 on or before January 1, 1984, (2) the
pl an was mai ntai ned by the same enpl oyer who enpl oyed the individua
during 1983, or by a successor enployer, and (3) the plan is not, after
Decenber 31, 1986, a discrimnatory group-termlife insurance plan (not
taking into account any group-termlife insurance coverage provided to
enpl oyees who retired before January 1, 1987).

(e) For purposes of determ ning whether a plan is, after Decenber
31, 1986, a discrimnatory group-termlife insurance plan, there shal
be ignored any insurance coverage provided pursuant to a state |aw
requi renment that an insurer continue to provide insurance coverage for a
period of time not in excess of two nonths followi ng the term nation of
a policy.

Q2: What is nmeant by a ~“group-termlife insurance plan of the
enpl oyer that was in existence on January 1, 1984''?

A-2: A group-termlife insurance plan of the enployer was in
exi stence on January 1, 1984, only if the group policy or policies
providing group-termlife insurance benefits under the plan were
executed on or before January 1, 1984, and were not terminated prior to



such date. The applicability of section 79, as anmended, to an enpl oyee
will not be affected by the transfer of the enployee between enpl oyers
treated as a single enployer under section 79(d)(7) if the enployee
continues, after the transfer, to be provided with group-termlife

i nsurance benefits under a plan that is conparable (determ ned under the
principles set forth in Q%A 3) to the plan provided by the fornmer

enmpl oyer.

Q3: Wen is a plan of group-termlife insurance a "~ conparable
successor'' to another such plan?

A-3: A plan of group-termlife insurance will be a conparable
successor to another plan of group-termlife insurance (the first plan)
only if the plan does not differ fromthe first plan in any significant
aspect with respect to individuals who are potentially eligible for
benefits provided under the grandfather provisions in Q%A 1. These
i ndi vidual s consi st of those persons who are covered under a plan of
group-termlife insurance of the enployer that was in existence on
January 1, 1984, or a conparable successor to such a plan nmintained by
the enmpl oyer or a successor enployer, and who either retired
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on or before January 1, 1984, or who both attained age 55 on or before
January 1, 1984, and were enployed by the enployer maintaining the plan
(or a predecessor of that enployer) during the year 1983. Accordingly,
if significant additional or reduced benefits are provided only to
i ndi vidual s who are not described in the preceding sentence, the plan
wi |l be considered a conparable successor plan. A plan will not fail to
be a conparabl e successor plan nmerely because the enpl oyer purchases a
policy or policies identical to the employer's first plan froma
di fferent insurance conpany. |If the new plan provides significant
addi ti onal or reduced benefits (either as to the type or anpunt
avail abl e) to enpl oyees, or provides benefits to a category of enpl oyees
that was fornerly excluded fromparticipating in the plan, the plan is
generally not a conparable successor to the first plan. However, a plan
wi Il not be considered as providing significant additional or reduced
benefits nerely because a participant's coverage is based on a
per centage of conpensation and the participant's conpensation for the
t axabl e year has been increased or decreased. Furthernore, a plan wll
not be considered a non-conparabl e successor plan merely because it is
anended, either to decrease benefits provided to key enpl oyees or to
i ncrease benefits provided to non-key enpl oyees, solely in order to
conply with the nondiscrimnation requirenments of section 79(d).
Finally, a plan will not be considered a non-conparabl e successor plan
nmerely because a policy that is part of a discrimnatory plan is
terminated in order to end discrimnatory coverage.

Q 4: For purposes of deternmining the effective date of section 79,
as anended by the Tax Reform Act of 1984, what is a " ~successor
enpl oyer' " ?

A-4: A successor enployer is an enmpl oyer who enploys a group of
i ndividuals formerly enpl oyed by another enployer as a result of a
busi ness nerger, acquisition or division

Q 5: Under what circunstances will separate policies of group-term
life insurance of an enployer be considered to be a single plan in
deternm ni ng whether the enployer's plan of group-termlife insurance is
di scrimnatory?

A-5: Al policies providing group-termlife insurance to a conmon
key enpl oyee or key enployees (as defined in this Q&%A) carried directly



or indirectly by an enployer (or by a group of enployers described in
section 79(d)(7)) will be considered as a single plan for purposes of
det ermi ni ng whet her an enployer's group-termlife insurance plan is

di scrimnatory. For exanple, if a key enployee receives $50,000 of
group-termlife insurance coverage under one policy and the same key
enpl oyee recei ves an additional $250,000 of coverage under a separate
group-termlife insurance policy, the two policies will be treated as a
single plan in determ ning whether the group-termlife insurance

provi ded by the enployer is discrimnatory. If it is discrimnatory, the
key enpl oyees covered by either policy will not receive the benefit of
section 79(a)(1l) or section 79(c) for either policy. The result is the
same even if each policy, considered alone, would be nondi scrim natory.
A policy that provides group-termlife insurance to a key enployee and a
policy under which the sane key enployee is eligible to receive group-
termlife insurance upon separation fromservice will be considered to
provi de group-termlife insurance to a common key enployee. In addition
an enployer may treat two or nmore policies that do not provide group-
termlife insurance to a common key enpl oyee as constituting a single
pl an for purposes of satisfying the nondiscrimnation provisions of
section 79(d). For exanple, if the enployer provides group-termlife

i nsurance coverage for non-key enpl oyees under one policy and provides
group-termlife insurance coverage for key enpl oyees under a second
policy, the two policies may be considered together in determ ning

whet her the requirements of section 79(d) are satisfied with regard to
the second policy. For purposes of this section, the term " key

enpl oyee'' has the meaning given to such term by paragraph (1) of
section 416(i), except that subparagraph (A)(iv) of such paragraph shal
be applied by not taking into account enployees described in section
79(d) (3)(B) who are not participants in the plan. For purposes of this
section, all references to "~ “plan year'' or "““plan years'' in section
416(9) (4) (O
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and section 416(i) shall be deleted and replaced with "~ "taxable year of
the enmpl oyer'' or "~ “taxable years of the enployer,'' respectively.

Q6: In the case of a discrinmnatory group-termlife insurance plan
what anounts shoul d be included in the gross incone of a key enpl oyee?

A-6: (a) In the case of a discrimnatory group-termlife insurance
pl an, each key enployee nust include in gross income for the taxable
year the cost of his or her insurance benefit for that year provided by
the enmpl oyer under the plan

(b) The cost of group-termlife insurance coverage provided by an
enpl oyer for a key enployee during the enployee's taxable year is
deterni ned by apportioning the net prem um (group premum|less policy
di vi dends, prem um refunds or experience rating credits) allocable to
the group-termlife insurance coverage during the key enpl oyee's taxable
year, less the actual cost allocated to other key enpl oyees pursuant to
t he nethod described in the subparagraph (d) of this answer, if
applicabl e, anong the covered enpl oyees. In the event that the enployer
has other forns and types of coverage with the sane insurer, the
enpl oyer nust make a reasonable allocation of the total premunms paid to
the insurer. For exanple, where an enployer has both health insurance
coverage and a plan of group-termlife insurance with the sane insurer
and there is no volune discount, the net premiumfor the plan of group-
termlife insurance nust include the excess, if any, of the paynments the
enpl oyer makes for the health insurance coverage over the paynments the



enpl oyer woul d make for such coverage if the plan of group-termlife
i nsurance for which this calculation is being nade did not exist.

(c) I'n general, the portion of the net premiumfor group-termlife
i nsurance that should be apportioned to a key enpl oyee, other than a key
enpl oyee to whom the nmethod in subparagraph (d) of this answer is
applicable, is determ ned by: (1) Calculating a “~“tabular'' prem umfor
the entire group (with the exception of all key enpl oyees to whomthe
met hod i n subparagraph (d) of this answer is applicable), in the manner
descri bed below, (2) determining the ratio of the total actual net
premium (|l ess the actual cost allocated to key enpl oyees pursuant to the
met hod in the subparagraph (d) of this answer) to the total tabular
premi um and (3) multiplying the tabular premumfor the key enpl oyee at
his or her attained age by such ratio. Thus, if the total actual net
premiumis 125 percent of the total tabular premumfor all covered
enpl oyees and the tabular premiumat the key enployee's attained age is
$2. 00 per thousand per nonth, the cost for such enpl oyee would be $2.50
per thousand per nonth ($2.00 times 125 percent). For these purposes the
tabl e used to calculate tabular premiuns will be determ ned as foll ows:

(i) If the group policy contains a reasonable table (based on
recogni zed nortality assunptions) of premiumrates on an attained age
basis (which table may use age brackets not exceeding five years) with
reference to which the group premiumis determ ned, such table will be
used;

(ii) If such table is not available, the 1960 Basic G oup Table
publ i shed by the Society of Actuaries will be used.

(d) I'n cases where the nortality charge for group-termlife
i nsurance coverage provided to a key enployee is cal cul ated separately
by the insurer (for exanple, where the charge for the coverage provided
to a key enployee is based on a nmedical exan nation) and the anount of
such mortality charge plus a proportionate share of the |oading charge
for the coverage provided to the group is higher than the anmount that
woul d be all ocable to such enpl oyee under the allocation nethod in
subpar agraph (c) the cost of group-termlife insurance coverage for that
enpl oyee shall be that higher anount.

Q7: Must all active and forner enployees be considered in applying
the coverage tests in section 79(d)(3) to determ ne whether or not a
pl an of group-termlife insurance is discrimnatory with respect to

cover age?
A-7: No. Generally, a plan of group-termlife insurance which covers
both active and forner enployees will not satisfy the nondi scrim nation

requi renments of section 79(d) unless the coverage tests in section
79(d) (3) are satisfied with respect to both the active and
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the former enployees of the enployer, except to the extent they are
excluded fromtests for discrimnation by application of the grandfather
provisions set forth in QA 1. However, for purposes of determning
whether a plan is discrimnatory with respect to coverage, the coverage
tests nust be applied separately to active and former enployees. In
addition, if the plan |imts participation by fornmer enployees to

enpl oyees who retired fromenployment with the enployer, then only
retired enpl oyees nmust be considered in applying the coverage tests to
former enployees. Also, in applying the coverage tests in section

79(d) (3), the enmpl oyer may nmeke reasonable nortality assunptions
regardi ng fornmer enpl oyees who are not covered under the plan but nust
be considered in applying the coverage tests. Furthernore, only those



former enpl oyees who term nated enploynment on or after the earliest date
of term nation from enploynent for any former enployee covered by the
pl an must be considered. Finally, for purposes of determ ning whether a
pl an of group-termlife insurance of the enployer (or a successor

enpl oyer) that was in existence on January 1, 1984 (or a conparable
successor to such a plan) is discrimnatory, after Decenmber 31, 1986,
with respect to group-termlife insurance coverage for former enployees,
coverage provided to enployees who retired on or before Decenber 31,
1986, shall not be taken into account.

Q8: WII a group-termlife insurance plan be considered
discrimnatory if active enployees receive greater benefits as a
per cent age of conpensation than former enpl oyees, or vice versa?

A-8: No. For purposes of determ ning whether a plan is
discrimnatory with respect to the type and anmount of benefits
avai l abl e, insurance coverage for former enployees nust be tested
separately frominsurance coverage for active enpl oyees. For exanple, a
group-termlife insurance plan that provides group-termlife insurance
benefits equal to 200 percent of conpensation for all active enployees
and 100 percent of final conpensation (based on the average annua
conpensation for the final five years) for all former enpl oyees would
sati sfy the nondi scrimnation requirenments of section 79(d). However, a
group-termlife insurance plan that provides group-termlife insurance
benefits equal to 200 percent of conpensation for all active enpl oyees
and 100 percent of final conpensation (based on the average annua
conpensation for the final five years) only for key enpl oyees who are no
| onger enpl oyed by the enployer (or a successor enployer) would not
satisfy the nondi scrimnation requirement of section 79(d)(2)(A).

Q 9: Under what circunmstances will the ampbunt of benefits avail abl e
under a plan of group-termlife insurance be considered not to
discrimnate in favor of participants who are key enpl oyees?

A-9: A plan of group-termlife insurance will be considered not to
discrimnate in favor of participants who are key enpl oyees, as to the
anmount of benefits available, if the plan provides a fixed anmount of
i nsurance which is the same for all covered enpl oyees. In other
circunstances, the determ nation of whether a plan is nondiscrimnatory
will be based on all of the facts and circunstances. Such plans will be
considered not to discrinmnate in favor of participants who are key
enpl oyees, as to the anobunt of benefits available, if the plan contains
no group of enployees described in the follow ng sentence that, if
tested separately, would fail to satisfy the requirenments of section
79(d)(2)(A). The group subject to separate testing under the precedi ng
sentence consists of a key enployee and all other participants
(including other key enpl oyees) who receive, under the plan, an anount
of insurance (as a multiple of conpensation (either total conmpensation
or the basic or regular rate of conpensation)) that is equal to or
greater than the anount of insurance received by such key enpl oyee. As
described in Q&As 7&8, active and former enployees are tested separately
under section 79(d)(2)(A).

Exanpl e: Assune that a plan of group-termlife insurance has 500
partici pants, 10 of whom are key enpl oyees. Under the plan, 400 of the
non- key enpl oyees receive an anount of insurance equal to 100 percent of
conpensation, while all of the key enpl oyees and 90 of the non-key
enpl oyees recei ve an anount of insurance equal to 200 percent of
conpensation. The plan will be considered not to discrinmnate in favor
of the participants who are key enpl oyees because, tested
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separately, the group of participants receiving an anount of insurance
equal to or greater than 200 percent of compensation would satisfy the
requi rements of section 79(d)(2)(A) (by reason of section

79(d) (3)(A)(ii)). If one of the key enployees received an anmount of

i nsurance equal to 300 percent of conpensation, the plan would be
considered to discrimnate in favor of participants who are key

enpl oyees, because, tested separately, the group consisting of the
singl e key enpl oyee receiving an anount of insurance equal to or greater
than 300 percent of conpensation would fail to satisfy the requirenents
of section 79(d)(2)(A).

In determ ning the groups of enployees that are tested separately
for this purpose, allowance shall be made for reasonable differences in
anmount of insurance (as a nultiple of conpensation) due to rounding, the
use of conpensation brackets or other simlar factors. Thus, if a plan
bases group-term|life insurance coverage on "~ conpensation brackets,'
it is not intended that any participants will be treated as receiving an
amount of insurance (as a multiple of conpensation) that is greater (or
| ess) than that of any other participant nmerely because the first
participant's conpensation is at the |ower (or higher) end of a
conpensati on bracket while the second participant's conpensation is at
the higher (or lower) end of a conpensation bracket. However, any
conpensati on brackets utilized by a plan will be exam ned to determ ne
if the brackets, or conmpensation groupings, result in discrimnation in
favor of key enployees. In addition, a plan does not neet the
requi renents for nondiscrimnation as to the type and anount of benefits
avai | abl e under the plan unless all types of benefits (including
per manent benefits) and all terns and conditions with respect to such
benefits which are available to any participant who is a key enpl oyee
are al so available on a nondiscrimnatory basis to non-key enpl oyee
partici pants.

Q 10: How is additional coverage purchased by enployees under a plan
of group-termlife insurance treated for purposes of determ ning whether
a plan of group-termlife insurance is discrimnatory?

A-10: (a) The extent to which enpl oyees purchase additional coverage
under a plan of group-termlife insurance is not taken into account for
pur poses of determ ning whether a plan of group-termlife insurance is
di scrimnatory. For exanple, a plan providing insurance to all enployees
of 1 times annual conpensation, which gives all enployees the option to
purchase additional insurance of 1 tinmes annual conpensation at their
own expense, would not be considered discrimnatory as to the type and
anmount of benefits available, even if the group (or groups) of
partici pants who purchase additional insurance, if tested separately,
woul d not satisfy the requirenents of section 79(d)(2)(A). Solely for
this purpose, the choice of an ampunt of group-termlife insurance as a
benefit under a cafeteria plan will be treated as the purchase of group-
termlife insurance by an enployee. If additional insurance coverage is
avail able to any key enployee that is not available, on a
nondi scri m natory basis, to non-key enployees, the plan will be
considered discrimnatory, even if the full cost of such additiona
i nsurance coverage is paid by the enployee(s) electing such benefits.

(b) If the enployer bears a part of the expense of any additiona
coverage that is purchased by an enpl oyee under a plan of group-term
life insurance, the additional insurance shall be treated, in part, as
an amount of insurance provided by the enmpl oyer under the plan and, in



part, as an anount of insurance purchased by the enpl oyee. Except to the
extent provided in subparagraph (a) above, the portion of insurance
treated as an anmount of insurance purchased by the enployee is not taken
into account for purposes of determ ning whether the plan is

di scrimnatory. Whether such insurance (together with any other

i nsurance provided by the enployer under the plan) will cause the plan
to be considered to discrimnate in favor of participants who are key
enpl oyees is determ ned under the rules of Q&A 9.

Q 11: What effect do the provisions of section 79(d)(1) have if a
pl an of group-termlife insurance is discrimnatory for only part of a
year ?

A-11: If a plan of group-termlife insurance is discrimnatory at
any time during the key enployee's taxable year, then it is a
di scri m natory group-
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termlife insurance plan for that taxable year and the provisions of
section 79(d) (1) will be applicable with respect to all group-termlife
i nsurance costs allocable to that enployee for that year

Q 12: Are the section 79(d) provisions independent fromthe
requi rements contained in Treas. Reg. Sec. 1.79-17

A-12: Yes. Treasury regulation Sec. 1.79-1(c)(1) provides that life
i nsurance provided to a group of enployees cannot qualify as group-term
life insurance if it is provided to |less than ten full-tine enpl oyees
unl ess certain requirements are satisfied. The satisfaction of these
requi renents does not guarantee that the plan will be nondi scrim natory,
and vice versa. Treasury regulation Sec. 1.79-1(a)(4) provides that life
i nsurance is not group-termlife insurance unless the anount of
i nsurance provided to each enployee is conputed under a fornmula that
precl udes individual selection. The nere fact that a |life insurance
policy is nondiscrimnatory is not determinative as to whether the
policy precludes individual selection, and vice versa.

[T.D. 8073, 51 FR 4315, Feb. 4, 1986; 51 FR 7262, Mar. 3, 1986]



